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THE CAST
Narrator: Assistant Professor
of Law Roderick M. Hills

U.S. District Court Judge
Marilyn Hall Patel: Gale M.
Nomura, Director of the
University of Michigan's
Asian/Pacific American
Studies Program and lecturer
in the Program in American
Culture and the Residential
College.

Dale Minami, counsel for
Fred Korematsu: Stephen H.
Sumida, Associate Professor
of English Language and
Literature and American
Culture and Faculty Director
of the Rackham
Summer Institute.

Fred Korematsu: Yuzuru J.
Takeshita, Professor Emeritus,
University of Michigan School
of Public Health and a
survivor of an internment
camp for Japanese Americans
during World War II.

Victor Stone, representing the
United States: Ihan Kim, firstyear law student.
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THE SCENE
The scene is Room 250 of Hutchins
Hall, and the Narrator is detailing the
1944 Supreme Court decision to
set the stage for the readings from

coram nobis arguments that were
made 40 years later.
"All legal restrictions which curtail the civil
rights of a single racial group are
immediately suspect and must be rigidly
scrutinized, though not all of them are
necessarily unconstitutional," Supreme
Court Justice Hugo Black's now-famous
words open the Supreme Courts written
decision in Toyosaburo Korematsu v. United
States 323 US 214 (1944). But the rigid
scrutiny that he prescribed upheld the
curtailment of the rights of Korematsu, an
American citizen of Japanese descent who
was convicted for refusing to leave his
home in a portion of a military area from
which persons of Japanese ancestry had
been ordered excluded.

Assistant Professor of Law Roderick M, Hills
sets the stage.

This was World War II, Japan was an
enemy, and "Korematsu was not excluded
from the Military Area because of hostility
to him or his race," Black wrote. "He was
excluded because we are at war with the
Japanese Empire, because the properly
constituted military authorities fear an
invasion of our West Coast and felt
constrained to take proper security
measures, because they decided that the
military urgency of the situation demanded
that all citizens of Japanese ancestry be
segregated from the West Coast temporarily,
and finally, because Congress, reposing its
confidence in this time of war in our
military leaders - as inevitably it must determined that they should have the
power to do just this. There was evidence
of disloyalty on the part of some, the
military authorities considered that the
need for action was great, and time was
short. We cannot - by availing ourselves
of the calm perspective of hindsight - now
say that at that time these actions were
unjustified."

The date moves ahead nearly 40 years
to the U.S. District Court for the Northern
District of Californla. "The posture of this
lltlgatlon Is as follows: T~at In January of
this year a petition for writ of caram nabis
was filed by Petitioner Korematsu In this
Court, this Court being the Court In which he
was convicted In September of 1942, that
conviction having been affirmed by the
Supreme Court In 1944."

Minami: We are here today to seek a
measure of the justice denied to Fred
Korematsu and the Japanese American
community 40 years ago. The allegations
we put forth are perhaps unique in legal
history, challenging that high government
officials suppressed, altered and destroyed
information and evidence in order to
influence the outcome of a Supreme Court
decision.
The case itself is enormously significant; as
Fred Korematsu says, "My name must be
known by every law student and lawyer in
this country"
This is not just a 40-year-old misdemeanor,
as the government characterizes it. This is a
monumental precedent which affected
deeply and irrevocably the lives of a
hundred thousand Japanese Americans, and
countless numbers of friends and neighbors
by mass banishment of a single racial
minority group.
The total in lost property, lost opportunities,
broken families and human suffering was
staggering. This case also established some
of the most criticized and controversial
precedents in legal history
First, the mass exclusion of an identifiable
minority based on race without notice
without hearing, without an attorney ~as
justified.
Secondly, military judgments in times of
crises are virtually unreviewable by the
courts, even though the courts are
functioning and no martial law has been
declared.

Continued on page 68
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Continued from page 67
Korematsu v. United States has never been
overruled and has never been reversed.
Today we know that this Supreme Court
decision rests on a non-existent factual
foundation.
Some brief examples. Agencies responsible
for the investigation and monitoring of
Japanese Americans felt that they presented
no danger great enough to warrant
mass exclusion.
Their opinions and reports were suppressed
from the Supreme Court. Department of
Justice officials felt an ethical duty to reveal
evidence contrary to that offered to and
accepted by the United States Supreme
Court.
This evidence was likewise suppressed.
Responsible government agencies,
such as the Federal Communications
Commission and the FBI flatly refuted
claims presented to the Supreme Court as
facts that Japanese Americans were
implicated in illegal signaling through radio
and light transmissions to enemy vessels.
This evidence of refutation was also
suppressed.
President Ford, on February 19, 1976,
rescinded Executive Order 9066 calling the
uprooting of loyal Americans a setback to
fundamental American principles.
Even the major participants in the exclusion
and detention decisions eventually
repudiated their actions. Earl Warren, who
later became a great Chief Justice of the
United States Supreme Court; Justice
William 0. Douglas, who voted to uphold
the government's position in Kirabayashi
and Korematsu, recanted in his later years
and also Tom Clark, as a U.S. Attorney
then, who later became a United States
Supreme Court Justice, also repudiated his
role. Only the judicial system has not yet
had the opportunity to recognize this
wrong

•
Judge Patel: Thank you. Is there
anything further, Mr. Minami?

Minami: If we may beg the Courts
indulgence, Mr. Korematsu would like to
make a statement to the Court.

Judge Patel: I will allow him to do so at
this time. Mr. Korematsu?

Mr. Korematsu: Your Honor, I still
remember 40 years ago when I was
handcuffed and arrested as a criminal here
in San Francisco. As an American citizen
being put through this shame and
embarrassment and also all Japanese
American citizens who were escorted to
concentration camps, suffered the same
embarrassment, we can never forget this
incident as long as we live. The horse stalls
that we stayed in were made for horses, not
human beings.
According to the Supreme Court decision
regarding my case , being an American
citizen was not enough.They say you have
to look like one, otherwise they say you
can't tell the difference between a loyal and
a disloyal American. As long as my record
stands in federal court, any American
citizen can be held in prison or
concentration camp without a trial or a
hearing. That is if they look like the enemy
of our country. Therefore, I would like to
see the government admit that they were
wrong and do something about it so this
will never happen again to any American of
any race, creed or color.

Does the Government have a response at
this time?

As the Court is well aware, the government
has requested that the Court make the same
substantive ruling and grant the same
substantive relief which Mr. Korematsu, as
petitioner, has requested, namely that the
conviction be vacated and the underlying
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And then in 1980, President Carter signed a
bill which we have described at some
length in our pleadings and which resulted
in the formation of a Commission and the
appropriation and expenditure of over a
million dollars, so that Commission could
again attempt to lay bare the record of what
President Ford and President Nixon, and
the Congress in 1948 as well, recognized
was apparently done wrong during World
War II, both as a lesson and as a
mechanism which would forever guarantee
the rights of these and all American citizens.
To the extent that we are in a court of law
and dealing with legal matters, that
Commission's report has concluded and we
find ourselves, I think, unanimous in
agreeing with it, that it says 'Today the
decision in Korematsu lies overruled in the
court of history."
Continued on page 70

Judge Patel: Thank you, Mr. Korematsu.

Mr. Stone: Good morning, Your Honor.
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information be dismissed. We do that in the
context of a long history by the executive
and legislative branches, which has
recognized that this was a very unusual
situation in this history of this nation that
resulted in legislation on at least six, seven
occasions to remedy different facets of this
problem.

PHOTO COURTESY OF THE WH ITE HOUSE

President Clinton presents the Presidential
Medal of Freedom to Fred Korematsu at the
White House lastjanumy.

Continued f ram page 68
Judge Patel Issued her written opinion on
April 19, 1984. It was the first time that a
Judge had vacated a crlmlnal conviction that
had been upheld by the Supreme Court
on linal appeal.

Judge Patel: A writ of coram nobis is an
appropriate remedy by which the court can
correct errors in criminal convictions where
other remedies are not available. The
petition is appropriately heard by the
district court in which the conviction was
obtained. This is so even though the
judgment has been appealed and affirmed
by the Supreme Court. Appellate leave is
not required for a trial court to correct
errors occurring before it.
In this case, the government is not prepared
to confess error. Yet it has not submitted
any opposition to the petition, although
given ample opportunity to do so.
Apparently the government would like this
court to set aside the conviction without
looking at the record in an effort to put this
unfortunate episode in our countrys history
behind us.
The government has, however, while not
confessing error, taken a position
tantamount to a confession of error. It has
eagerly moved to dismiss without
acknowledging any specific reasons for
dismissal other than that "there is no
further usefulness to be served by
conviction under a statute which has been
soundly repudiated." In support of this
statement, the government points out that
in 1971, legislation was adopted requiring
congressional action before an Executive
Order such as Executive Order 9066 can
ever be issued again; that in 1976, the
statute under which petitioner was
convicted was repealed; and that in 1976,
all authority conferred by Executive Order
9066 was formally proclaimed terminated
as of December 31, 1946.
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Moreover, there is substantial support in the
record that the government deliberately
omitted relevant information and provided
misleading information in papers before th~
court. The information was critical to the
courts determination, although it cannot
now be said what result would have
obtained had the information been
disclosed. Because the information was of
the kind peculiarly within the governments
knowledge, the court was dependent upon
the government to provide a full and
accurate account. Failure to do so presents
the "compelling circumstance"
contemplated by Morgan (United States v.
Morgan, 346 U.S. 502, S. Ct. 247 [1954]).
The judicial process is seriously impaired
when the governments law enforcement
officers violate their ethical obligations to
the court.

Korematsu remains on the pages of our legal
and political history As a legal precedent it
is now recognized as having very limited
application. As historical precedent it stands
as a constant caution that in times of war or
declared military necessity our institutions
must be vigilant in protecting constitutional
guarantees. It stands as a caution that in
times of distress the shield of military
necessity and national security must not be
used to protect governmental actions from
close scrutiny and accountability It stands
as a caution that in times of international
hostility and antagonisms our institutions,
legislative, executive and judicial, must be
prepared to protect all citizens from the
petty fears and prejudices that are so easily
aroused.
In accordance with the foregoing, the
petition for a writ of coram nobis is granted
and the counter-motion of the respondent
is denied.

Dissent of Frank Murphy, '14,
becomes Michigan Legal Milestone
Law School graduate Frank Murphy's fervent dissent in Korematsu v. United States,
323 US 214 (1944) is memorialized in a plaque outside his boyhood home in Harbor
Beach, Michigan. Erected in 1996 as part of the State Bar of Michigan's ongoing
Michigan Legal Milestones series - with Fred Korematsu among the dedication
speakers - the plaque reads in part:
"In his dissent Justice Murphy condemned the majority's decision and rejected its
reasoning. Justice Murphy wrote that the decision was nothing more than the
'legalization of racism' and concluded, 'Racial discrimination in any form and in
any degree has no justifiable part whatever in our democratic way of life. It is
unattractive in any setting but it is utterly revolting among a free people who have
embraced the principles set forth in the Constitution of the United States.'
Murphy's dissentjoined those of Justices Owen Roberts and RobertJackson. A 1914
graduate of the Law School, a former Michigan governor and a former Detroit mayor,
Murphy wrote:
"The exclusion of 'all persons of Japanese ancestry, both alien and non-alien ,' from
the Pacific Coast area on a plea of military necessity in the absence of martial law ought
not to be approved . Such exclusion goes over 'the very brink of constitutional power'
and falls into the ugly abyss of racism ."
"The military necessity which is essential to the validity of the evacuation order
thus resolves itself into a few intimations that certain individuals actively aided the
enemy, from which it is inferred that the entire group of Japanese Americans could not
be trusted to be or remain loyal to the United States," he said. "No one denies, of
course, that there were some disloyal persons of Japanese descent on the Pacific Coast
who did all in their power to aid their ancestral land. Similar disloyal activities have
been engaged in by many persons of German , Italian and even more pioneer stock in
our country.
"But to infer that examples of individual disloyalty prove group disloyalty and
justify discriminatory action against the entire group is to deny that under our system of
law individual guilt is the sole basis for deprivation of rights. Moreover, this inference,
which is at the very heart of the evacuation orders, has been used in support of the
abhorrent and despicable treatment of minority groups by the dictatorial tyrannies
which this nation is now pledged to destroy.
"To give constitutional sanction to that inference in this, however well-intentioned
may have been the military command on the Pacific Coast, is to adopt one of the
cruelest of the rationales used by our enemies to destroy the dignity of the individual
and to encourage and open the door to discriminatory actions against other minority
groups in the passions of tomorrow. "
He concluded: "All residents of this nation are kin in some way by blood or
culture to a foreign land. Yet they are primarily and necessarily a part of the new and
distinct civilization of the United States. They must accordingly be treated at all times as
the heirs of the American experiment and as entitled to all the rights and freedoms
guaranteed by the Constitution."
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